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Moral rights have long been a contentious issue within the realm of intellectual
property. Introduced globally through the Berne Convention, these rights are recognized
in most jurisdictions but are only partially accepted in some (most notably, in the United
States). The development of moral rights has an intriguing history.

Moral rights trace their origins to French case law, known as droit moral, which
has been recognized since the 19th century. The Berne Convention was expanded in
1928 with the addition of Article 6bis, which introduced two primary moral rights: the
right to attribution and the right to oppose any modifications that might harm the
author’s honor or reputation. Current Romanian legislation, however, provides for a
broader set of moral rights—five in total: the right to disclosure, the right to attribution,
the right to name, the right to integrity, and the right to withdraw the work.

What may be even more compelling than their historical development is the
trajectory of moral rights in today’s context. This relevance is highlighted in discussions
about copyright "in the digital age," which is the central theme of this paper. While
historical analysis is valuable, the present and future implications hold significant
practical importance. Emerging elements such as artificial intelligence (Al), computer
programs, and NFTs continue to raise complex issues regarding copyright and moral
rights specifically.

This leads to several key questions: Are moral rights still pertinent today? Will
legislative reforms be necessary? How will Al-generated creations be treated under the
law, and who will be considered their author? Change in society is inevitable, and
adaptation, though optional, is essential for progress.

The paper is structured into several chapters and subchapters, which
comprehensively address the key aspects of moral rights. Chapter 1 details the
historical development of moral rights in the context of Romanian territory. This
reference to "Romanian territory" precedes the establishment of modern Romania, as
moral rights existed in legislation even before Romania's current territorial form.
Noteworthy mentions of author rights can be found in the Press Law of 1862, during
the reign of Prince Al. I. Cuza. This law regarded copyright as a property right but laid
a foundational framework for intellectual property regulation. It was succeeded by Law
No. 126/1923 on Literary and Artistic Property, which was applicable during interwar
Romania. This law removed the deposit requirement and established a moral right of
control for authors, an early form of today’s moral rights. Finally, Decree No. 321/1956
on Author’s Rights, issued under a communist regime, created a favorable context for
modern intellectual property legislation and explicitly mentioned personal non-
patrimonial rights.



Chapter II focuses on the current Romanian legislative framework concerning
moral rights. Article 10 of Law No. 8/1996 on Copyright and Related Rights enumerates
five moral rights: (a) the right to disclosure (to decide if, how, and when the work will
be made public); (b) the right to attribution (to claim recognition as the author of the
work); (c) the right to name (to decide under what name the work will be made public);
(d) the right to integrity (to ensure the work’s integrity is respected and to oppose any
modifications or harm that could damage the work’s honor or reputation); (e) the right
to withdraw (to retract the work and, if necessary, compensate the holders of
exploitation rights affected by the withdrawal).

The analysis of each of these rights involves examining the applicable legal texts,
doctrine, and case law. For instance, in examining the right to name (the right to
determine under what name the work will be made public), we explored how this right
is framed in current legislation, whether it can be considered a distinct moral right, its
forms of expression, its presence in the Berne Convention, reasons authors may use
pseudonyms, and its historical development. Additionally, Chapter II includes de lege
ferenda proposals aimed at simplifying and better structuring the current legal
framework. For example, we suggest a possible consolidation of the right to name with
the right to attribution, given that the name is “intrinsically” linked to the author.

After addressing each moral right individually, Chapter III deals with the legal
regime of moral rights as a collective whole. Moral rights are governed by a specific
legal regime as outlined in Article 11 (1) of Law No. 8/1996. This article stipulates that
authors cannot renounce or transfer these special rights, establishing their
characteristics as personal, inalienable, non-sizable, perpetual, and imprescriptible.

Doctrine acknowledges that moral rights are considered personal rights (a notion
applicable to all moral rights, not just those of authors). Consequently, despite any
financial compensation or promises made to transfer the work and its associated rights
(both patrimonial and non-patrimonial), the connection between the author and their
moral rights persists. While these rights are intimately connected to the author, there is
a notable exception: the exercise of rights related to disclosure, attribution, and integrity
can be transferred to heirs or collective management organizations upon the author's
death. This strong attachment between the author and their moral rights forms the basis
of their existence. However, this attachment can be problematic. The American legal
system, based on copyright, remains reluctant to recognize this special category of
rights, preferring to prioritize the author's freedom to commercially exploit their
creations, including their associated rights.



In addition to being closely tied to the author, moral rights are also inalienable.
This means that, regardless of the parties’ desires to transfer moral rights through a
contract, the law prohibits such transfers. Specifically, Article 11 of Law No. 8/1996 is
an imperative legal provision that cannot be circumvented: moral rights cannot be
waived or transferred. Inalienability is crucial in the context of moral rights and has
significant practical implications. These imperative norms are intended to protect the
author from their own actions, deviating from the general rule that individuals can freely
dispose of their property and its components.

Similar to inalienability, the non-seizability of moral rights also has important
practical consequences. Although the law does not explicitly define this aspect, Article
11 of Law No. 8/1996 refers to the impossibility of waiving or transferring these rights,
as well as the implications of the author’s death. The non-seizability of non-patrimonial
rights arises from their intrinsic nature. This characteristic is specific to non-patrimonial
rights and does not apply to patrimonial rights. For instance, if a bank enforces a debt
against an artist for unpaid mortgage installments, it cannot exercise rights related to
the artist’s work, such as integrity or withdrawal. These are moral values closely tied to
the artist’s person.

The perpetual nature of moral rights is perhaps the most controversial. On one
hand, these rights are deeply connected to the author, a physical person with a “limited
lifespan”. On the other hand, they are perpetual, implying that they extend beyond the
author’s lifetime and attach to the work itself. This aspect has been discussed in legal
doctrine, noting that the perpetual nature of moral rights represents an exception to the
concept of personal rights. The legal limitation is that only the rights to disclosure,
attribution, and integrity remain perpetual; the rights to name and withdrawal cease with
the author’s death. This concept of perpetuity is inspired by French law, specifically
Article L121-1 of the French Intellectual Property Code.

Lastly, moral rights are imprescriptible. As noted, these rights are closely tied to
the author and cannot be transferred or seized. This nature makes them imprescriptible
in two ways: on one hand, moral rights cannot be /ost by the author even if unused, and
on the other hand, no third party can acquire these rights through acquisitive
prescription (also known as adverse possession).

Chapter III further explores the special regime of moral rights after the author’s
death. Article 11 (2) of Law No. 8/1996 states that the exercise of certain moral rights
is transferred to heirs or collective management organizations upon the author’s death.
At first glance, this might seem like an exception to Article 11 (1), which prohibits the
alienation of moral rights. However, this is only an apparent exception because the



author does not renounce or transfer their rights upon death. This provision can be seen
as an additional benefit to the author and their heirs: the opportunity for some of the
creator's rights to persist indefinitely after their death. Unlike patrimonial rights, non-
patrimonial rights can be transferred and are possessed by successors for only 70 years
begging from the author's death.

Collaborative works are becoming increasingly common, which is why a
separate subchapter addresses moral rights in the context of joint works. Collaboration
in creating works offers many benefits, such as combining diverse creative minds, broad
perspectives, and more effective promotion through various channels. However, it can
also present challenges due to inadequate legal regulation. This raises the question: can
collective moral rights exist?

In joint works, the contributions of authors can be separately identified in
divisible works (e.g., a commented civil code where each author writes a chapter) or
are inseparable in indivisible works (e.g., a scientific article co-written by two university
professors). For divisible joint works, the situation is relatively straightforward. As long
as the work can be “divided” into distinct parts, each author retains sovereign rights
over their part. However, in the case of indivisible works, the conclusion is that moral
rights remain for each co-author and do not become “collective”. The law creates a
paradox where co-authors of an indivisible joint work have moral rights but cannot
exercise them if there is no consensus. When all authors agree on the same direction for
an indivisible work, the moral rights are exercised similarly to works with a single
author. However, when there is no agreement, the current law lacks a clear solution,
suggesting that the legal framework could benefit from improvements, as outlined in
the proposals de lege ferenda included in this paper.

In addition to the subject of joint works, we also explored the more delicate issue
of collective works. Common examples of collective works include dictionaries,
encyclopedias, newspapers, and certain websites. Legal doctrine indicates that a
collective work must meet two conditions: it must be created under the responsibility
of a specific person (which implies a vertical collaboration, where this person holds a
position of authority), and there must be a fusion of the contributors' inputs, making it
impossible to attribute separate rights to them (resulting in a unified whole). The law
states that in the case of collaborative works, the patrimonial copyright will be exercised
not by the authors jointly, but by a single person. This person is the project initiator,
akin to a project manager, who assumes responsibility for the work. Another
noteworthy aspect of collective works is that copyright can be exercised by a legal
entity, not just by an individual. But what happens to moral rights? The law remains



deficient in this area, requiring us to provide a series of interpretations and hypotheses,
which we have thoroughly discussed in this work, alongside de lege ferenda proposals.

At the end of Chapter III, just before the conclusions, we also addressed the
various ways moral rights are protected under Romanian law. The protection of moral
rights can be achieved through civil law mechanisms, and sometimes even through
criminal law. According to Law No. 8/1996, right holders can request the court to
recognize their rights and confirm their infringement, as well as seek compensation for
the damages caused. For example, an author whose manuscript has been published as
an e-book on Amazon under another person's name can seek recognition of the
infringement of their right to the paternity of the work, as well as financial compensation
for the harm caused, including moral damages. Sometimes, we observe that Romanian
courts consider the mere recognition of the infringement sufficient and do not award
moral damages to the right holder (as evidenced by the attached case law). Other times,
substantial compensation is awarded for copyright infringement.

Furthermore, liability in the field of copyright can be criminal, not just civil.
However, the legislative trend seems to favor decriminalization of these acts, as seen in
the case of the right of disclosure. The purpose of criminal law, as outlined in legal
doctrine, is to protect society's essential social values against offenses. Criminal law,
therefore, has a public character, with the state as the dominant subject. In these cases,
however, we believe that the interests being protected are more private than public.

Chapter IV is titled "Moral Rights in Comparative Law" and includes references
to moral rights in both national legislation and international conventions.

In the analysis of foreign laws, French law naturally takes precedence. French
law has always had a significant influence on Romanian legislation, and the field of
copyright is no exception. Moral rights truly emerged in 19th-century French
jurisprudence, known as droit moral. French court rulings as early as 1814 “sketched
out” the right to the integrity of the work, the right to the name, and the right to the
disclosure of the work to the public. Thus, France is the birthplace of moral rights, and
the "inventor" of these rights is considered to be the French lawyer André Morillot, who
published a work identifying these moral rights in rulings by French and British courts.
Today, moral rights are included in the French Intellectual Property Code of 1992.

German law is also very important, not necessarily as an influence on Romanian
law (as was the case with French law), but due to Germany's economic power on the
international stage. Additionally, its well-organized and concise legislation presents
principles that could inspire new legislation. Today, moral rights are included in



Articles 12 and subsequent provisions of the German Copyright and Related Rights Act
of 1965.

Next, Anglo-Saxon law is particularly relevant, both as a contrast to continental
law and because it poses numerous challenges due to its copyright-centric system. In
this context, the United Kingdom has a rich history in the field of intellectual property,
starting with the Statute of Anne in 1709, and the United States continues to build on
this history with its own controversies. The U.S. is a party to the Berne Convention, but
to this day, it has refused to “fully comply” with it, offering extremely limited protection
for moral rights through the Visual Artists Rights Act (VARA), which applies
exclusively to visual artists.

Following the comparative law analyses, the work continues with references to
moral rights in relation to the Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS), the most important international convention on intellectual
property today, followed by the WIPO Performances and Phonograms Treaty (WPPT),
the WIPO Copyright Treaty (WCT), the Universal Declaration of Human Rights
(UDHR), and European Union legislation. Regarding the latter, the conclusion is that
EU legal norms do not provide for the regulation of moral rights, merely referring to
the Berne Convention or, conversely, excluding their application in the case of this
special category of rights. In this regard, we analyzed the Treaty on the Functioning of
the European Union (TFEU) and a series of directives, both in the field of copyright
(Directive 2009/24/EC on the Legal Protection of Computer Programs, Directive
2006/115/EC on Rental and Lending Rights, Council Directive 93/83/EEC on Satellite
Broadcasting and Cable Retransmission) and in related matters, followed by de lege
ferenda proposals.

In Chapter V, we made several references to moral rights and related rights.
According to Law No. 8/1996, three categories of individuals enjoy related rights:
performing artists, producers of sound or audiovisual recordings, and broadcasting
organizations. The law mentions numerous artists: singers, dancers, actors, and
performers in any kind of show, whether involving musical instruments, puppets, or
circus acts. These can be individual or collective performances. In the work, we also
compared the legal provisions concerning the moral rights of authors with the moral
rights of performing artists, highlighting a series of similarities as well as differences.
Additionally, the related rights of performing artists are recognized not only nationally
but also internationally through the WPPT (WIPO Performances and Phonograms
Treaty).



Moral rights have a series of characteristics that apply in all situations, regardless
of the context or the subject of the law in question. However, there are certain fields
where these rights have particularities that deserve detailed exploration. Therefore,
Chapter VI of the thesis is dedicated to other types of creations, specifically computer
programs, Non-Fungible Tokens (NFTs), the moral rights of doctoral students,
ghostwriters, derivative works, and, of course, artificial intelligence (AI), which could
not be omitted when discussing moral rights in the "digital age."

According to the law, the protection of computer programs includes any
expression of a program, application programs, and operating systems, expressed in any
form of language. At the European level, the most important legislative act in this field
is Directive 2009/24/EC of the European Parliament and of the Council on the Legal
Protection of Computer Programs. When it comes to moral rights, perhaps the most
notable aspect is that the legislator has expressly excluded computer programs from
works that can be retracted. We see a problem in the fact that retraction is prohibited
for computer programs, while other moral rights are not. Therefore, we have formulated
a de lege ferenda proposal that all moral rights should be eliminated for computer
programs, not just the right of retraction.

NFTs, short for non-fungible tokens, represent an innovative type of digital work
that emerged in 2014, gained true popularity in 2020, and expanded rapidly in the
following years. After conquering international markets, reaching a multimillion-dollar
market, NFTs have also made their way into Romania. Precisely because of their digital
nature, moral rights present certain particularities for NFTs, especially concerning the
right to paternity and the right to name.

Regarding the moral rights of doctoral students, we first showed that doctoral
theses are indeed works within the meaning of the law, and the doctoral student is the
sole author, not a co-author with the supervising professor. Romanian legislation in the
field of doctoral studies has been relatively recently modified, so we referred to the new
law and how the author's rights are impacted by the limitations of this special type of
work.

In the case of ghostwriting, we are dealing with works created in the name of
and for another person, who will be presented as the official author of the work in
question. Ghostwriting can be found in various types of works, from blog articles and
song lyrics to political speeches or even biographies of famous individuals. This
occupation has become a true profession, widespread abroad, and is gradually making
its way into Romania. We have examined each moral right in the case of ghostwriters
and how these rights are applicable (or not) to this particular type of work.



Artificial intelligence, or Al, is the intelligence exhibited by machines, compared
to the natural intelligence of humans, which occurs automatically at birth and is later
developed through formal and informal education. Al is found in multiple fields, such
as education, e-commerce, medicine, and social media. In 2021, the European
Commission proposed the first European legislative framework on Al. According to
this framework, Al systems are classified based on the level of risk they pose to users.
In 2023, the European Parliament adopted its negotiating position on the Al Act, and in
March 2024, the European Parliament passed the act with an overwhelming majority.
However, the practical application of the law will take time.

Finally, we addressed derivative works in relation to moral rights. According to
Law No. 8/1996, derivative works can exist in two main areas: translations, adaptations,
and transformations of the original work, and, on the other hand, collections of works
and databases. The creation of derivative works without the consent of the authorized
person is a crime under Article 196 of Law No. 8/1996, punishable by imprisonment
for one month to one year or a fine. This legal text has also been applied in judicial
practice, for which I have cited case law.

And regarding case law, in Chapter VII, we provided an extensive overview of
the main cases that address moral rights, both in Romanian law and in the legislation of
other countries, as well as at the CJEU level. Cases such as Deckmyn v. Vandersteen,
C-201/13, Gilliam v. American Broadcasting Companies from the United States, the
Flight Stop case from Canada, or Amar Nath Sehgal v. Union of India judged by Indian
courts, all demonstrate that moral rights have a much broader application than we might
imagine. On the other hand, Romanian courts have far fewer cases dealing with non-
patrimonial author’s rights compared to patrimonial author’s rights. However, there are
still a series of disputes concerning moral rights, in various fields: inheritances, the
transfer of rights, and moral damages for the violation of these rights, as detailed in the
thesis.

In Chapter VIII, the last one before the conclusions, we presented how we
expect moral rights to evolve in the near future. Will moral rights continue to exist, or
will they lose the battle for survival? What will their fate be tomorrow? Or the day after
tomorrow?

It seems that moral rights are finding it increasingly difficult to maintain their
place in a world where morality is becoming less prominent, and values are in constant
flux. The focus appears to be shifting away from the human being and more towards
the capabilities of machines, towards how they can take over more and more of our
tasks. Does this mean that Al will eventually take control? We shall see if Al will be



interested in copyright, and here we refer not only to moral rights but also to patrimonial
rights.
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